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(Thereupon, the follow ng proceedi ngs were
had) :

THE COURT: Sorry we're starting |ate, but |
got behind on a nunber of matters and an hour w ||
not be sufficient, so we will have to do this in
two parts because an hour won't be sufficient.

MR BERGER It's a |ong one.

MR MLLER | agree with you.
MR. ELKINS: That's fine, your Honor.
THE COURT: | nean, |'ve been | ooking at the

mat eri al here.

MR. BERGER Do you want to reschedule it for
all at once, Judge?

THE COURT: No, no, no, no. It would be a
waste of your tine. You're here, let's do an hour
now. Do you have an hour now?

MR. BERGER  Absol utely.

MR, ELKINS: | think we can probably break it
up on the substantive allegations versus the
I njunctive stuff, that way you can foll ow

MR BERGER It's their notion, Judge. W're
at their pleasure.

THE COURT: Well, actually, the plaintiff is
supposed to sit on this side. Oh, you are the

plaintiff.

/_é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com


http://www.esquiresolutions.com

© 00 N o o A W DN PP

N DD D N NDMNDN P P P PP PP PR R
ag b W N BB O © 0 N OO O W N B O

HEARING September 10, 2012
HUDDLESTON VS. HOLLYWOOD 4

MR. BERGER That's right. They're noving to
dismss. Your Honor, there are two rules, Judge.
Do you know what those are?

THE COURT: \What ?

MR. BERGER  Rul e nunber one, the judge is
al ways right. Rule nunber two, when the judge is
wong refer to rul e nunber one.

THE COURT: Wy is it that never works at
hone?

MR MLLER Different judge.

THE COURT: Different judge, a superior court
j udge, the appellate court.

Of the record before we start.

(Di scussion had off the record.)

THE COURT: Al right. Appearances for
plaintiff.

MR. BERGER Al right, your Honor. M nane
is Mtchell Berger and ny col |l eague Dan Thonpson
and Alison Bieler are here, your Honor. Alison is
with a different firm that's why |I'm struggling
wi th her nane. | apol ogize.

THE COURT: Not to ne. You can apologize to
her .

MR. BERGER | apol ogize to Alison, exactly.

THE COURT: All right. And for the Gty of

/_é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com


http://www.esquiresolutions.com

© 00 N o o A W DN PP

N DD D N NDMNDN P P P PP PP PR R
ag b W N BB O © 0 N OO O W N B O

HEARING September 10, 2012
HUDDLESTON VS. HOLLYWOOD 5

Hol | ywood.

MR MLLER David MIller, Bryant, Mller,
AQiver. Wth nme is Mchael Elkins also with
Bryant, MIller, diver, and with us is Jeffrey
Sheffel who is the city attorney for the Cty of
Hol | ywood.

THE COURT: Ckay. |It's your notion, you have
t he fl oor.

MR. M LLER  Thank you.

THE COURT: How nmany counts are we dealing
with, three?

MR, ELKINS: There's four counts, your Honor.

THE COURT: Four counts, three are with --

MR. ELKINS: Police conplaint.

THE COURT: There's two plaintiffs.

MR ELKINS: Correct.

MR. BERGER  There's two plaintiffs,

THE COURT: How nmany counts are on behal f of
each plaintiff?

MR. ELKINS: There are two conplaints. There
are three total plaintiffs, the pension board and
then the two individual plaintiffs. The individual
plaintiffs are different on each conpl aint;
however -- and the boards are different.

MR. BERGER If it please the Court, the fire
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case has four counts and the police case has three
counts. The difference is in the fire case we
claimno actuarial statenment was filed with the
state board prior to changing the pension plan
fund, so there's an additional count in the fire
case.

THE COURT: Now, we're dealing this norning
just with the fire case, aren't we?

MR. BERGER  The notion is in both cases. The
cases have been consolidated. So it m ght be
hel pful to do Count 1, start with Count 1, start at
t he begi nning and work our way through.

THE COURT: |I'mtrying to think of the
nmet hodol ogy that's going to be best.

MR MLLER | concur. | think that's best.
Count 1 is the nost conplex count. It would
probably be best to address these count by count
and that way we can get to a stopping place that's
kind of rational and just go back and forth on the
counts, if you would like to do that.

THE COURT: Al right. Let's try to tackle
Count 1, just Count 1 --

MR MLLER Ckay.

THE COURT: -- and see how far we go.

MR MLLER Alittle context out of the
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conplaint. This is a notion to dismss. The Cty
decl ared financi al urgency and bargai ni ng i npasse
under state |abor |aw including sections 447. 4095
and 447.403. Those are the sections of the Public
Enpl oyees Rel ati ons Act which governs public sector
| abor law in Florida.

The statutes permtted the Gty to nodify the
ternms of enploynent, in this case pension, for
uni oni zed enpl oyees in their fire and police
departnents. As has been pointed out to you
al ready, there is a pension plan for the fire
enpl oyees. There's a separate pension plan for the
pol i ce enpl oyees. They have separate boards of
trustees. These |awsuits were originally brought
by each board in a parallel fashion. They were in
two different courts. This was the first one. It
was transferred and consolidated. So here we are
on that.

The pension plans as are nost public sector
pension plans in Florida set forth as an ordi nance
in the city code, as a chapter of the city code.
The code -- and the | egal provisions that we are
going to be discussing, a lot of themgo two by two
by two, fire and police, fire and police, fire and

police. If |I lapse into the singular, it's because
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the provisions are very simlar. Were there's a
distinction to be made, I'll try to renenber to
make t hat .

Bot h code chapters, both pension ordi nances
provide a slightly different way in each one that
to anend these ordi nances required sone kind of a
vote, either a vote by the city conm ssion al ong
with a vote by active nenbers of the plan, that is,
the enpl oyees, fire police enployees; or if that
didn't occur, a vote by the comm ssion and a vote
by the electors of the Cty of Hollywood. Under
the circunstances it was obvious that this
anendnent was not going to be approved by the
active nenbers of the plan and so the Cty opted to
go with a referendumof the electorate, which was
probably the right thing to do under the
circunstances in any case. That referendum was
hel d on Septenber 13, 2011. The voters approved
bot h pl ans.

| was faced wwth a simlar situation in a
different context a few nonths ago where a pensi on
board for another nunicipality, which happens to be
represented by Ms. Bieler and her firm as pension
board attorneys -- Ms. Bieler is the pension board

attorney. These are her outside counsel for both
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pensi on boards -- where the City passed an

ordi nance, the pension board refused to inpl enent
it. In that case the City whom | represented sued
t he pension board and said, inplenent our
ordinance. It went up to the Third DCA and the
first question fromthe Third DCA judges to the
pensi on board was, Pension Board, why do you care?
I n other words, why are you here, why are you

pur sui ng this?

The answer that was given is the sane answer
that is given to you in their materials. Your
Honor, we care because we have to apply this | aw
and we need to apply the correct | aw and so we need
to -- we're refusing to do this because -- we're
refusing to inplenent this ordi nance because the
Cty hasn't followed the law. The Third DCA ki nd
of nodded their heads and then held for the Gty.

THE COURT: And then what?

MR MLLER And then held for the Cty,

t hanked the board for their altruismand held for
the CGty, please inplenent the ordinance. The
out cone here should be the sane.

Count 1 has at least three theories of |aw or
three theories of recovery in it that | can count.

The sort of overriding thene is that the ball ot
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| anguage of these elections was m sl eadi ng and t hat
the Gty or city officials or soneone engaged in

| nproper el ectioneering and the plaintiffs want the
Court to overturn the election.

|"mgoing to address as best | can each of
these theories in turn. By the end of Count 1 of
the conplaint, they all tend to neld a little bit
together, but I wll try to keep them straight.
The initial theory is that the plaintiffs want the
Court to invalidate this election for failure of
the ballot |anguage to conply with Article V of the
city charter, and you will find Article V in your
materials at Tab 12 of the Cty's binder.

THE COURT: One m nute.

MR. BERGER  You've got the Gty binder right
there, the first one you have, that's the one with
t he tabs.

MR. ELKINS: We will use one binder for all
future hearings.

THE COURT: Article IV. Here's Article V.

MR MLLER And I'mglad you | ooked at
Article IV first because there's a distinction to
be made here. Article IV deals with sonething
called the initiative, which is legislation

proposed by the citizenry. Article V deals with
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ref erendum but not referendum as we | oosely use
that term Referendumis defined in Article V.
The entire thrust of referendum both specific
| anguage and the entire sense in context of
Article V -- noww're here on a notion to dismss

but I wll say it -- the practice of the City
t hroughout, but that's for later. This is a notion
to dismss. Article V, Referenduns, are
referenduns that are initiated by citizen petition
wi th an object of repealing an existing action by
the city conmssion. It's kind of antiquated.
It's alittle bit out of the ordinary. It does
exi st elsewhere in Florida [ aw, nunicipal |aw, but
if you will | ook section by section by section, you
W ll see that this is the plain inport of
Article V. | can take you through every single
section but I'"'mjust going to give you a few
exanpl es.

5.01, the very first, the purpose, the
el ectors have at their option the power to repeal,
and that's a referendum for purposes of Article V,
the power to repeal, at the option of the electors,
not sonething initiated by the city comm ssion as
occurred in this case, but a petition brought by

the electors to repeal an existing neasure.
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Section 5.02 -- and | nention this only
because the plaintiffs have nentioned it in sone of
their papers -- provides that initiative neasures,
that's Article IV, sonething proposed by the
voters, initiative neasures al so can be repeal ed by
referendum but why would it say that? |If the
voters have spoken on an initiative, say, in 2000
there was an initiative to, you know, sell
l ol l'i pops at the corner of Hollywod and US-1, and
then there's a petition to overturn that, the
argunent coul d concei vably be made, well, that's
al ready been voted on, why vote on it again? The
voters had their say. It sinply clarifies that,
no, it's acity law and it can be repealed if
there's been a change in circunstances.

5.03, this kind of referendum-- this
referendumis initiated solely by voter petition.
There's no provision there for this sort of an
el ection to be initiated by the city conmm ssion.

O her sections address the sufficiency of a
petition, content of petition.

5.07 refers to the | anguage to be used in the
petition. This is primarily the section upon which
plaintiffs rely. 5.08 says that it's supposed to

say for or against the neasure. 5.09 uses specific
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| anguage that referendum applies solely to the
appeal of existing --

MR. SHEFFEL: Your Honor, would it be okay if
| close the door?

THE COURT: Yes.

MR MLLER The full thrust, both specific
| anguage and the context of Article V denonstrate
that it's used for repeal of an existing city
ordi nance upon initiative by the electorate through
a petition. |In contrast, this -- and now I'm
reverting to the comon and | oose use of the word
referendum or I'll say election -- this election
was mandated by two sections in the city code in
the ordi nance chapters. This election was required
by city code sections conpletely away and separate
from-- this is the charter -- but conpletely
unrelated to this citizen petition initiative.
This el ection was governed by state law. This
Article V does not apply to this election in any
way, shape or form That's the Article V theory.

The next theory is that the ball ot |anguage
was deficient. The plaintiffs argue that the
bal | ot | anguage was deficient both as to the
sections that they point to in Article V which,

frankly, should not be under consideration at all
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and as to the standards under state law in Florida
Statute, Section 101.161. The conplaint refers to
and argues and their papers argue Section 101. 161,
al t hough specific relief is not asked for,
referring to that section by nane. They refer to
state law and the Gty Code. |[|'m assum ng that
they nean 101.161; it's not entirely clear to ne,
that's what's argued, so that's what |'m goi ng
wi t h.

Very briefly, because the case | aw on ball ot
chal | enges under 101. 161 is volum nous, to say the
| east. The statute requires that the ball ot nust
set forth the chief purpose -- that's the nmagic
word, chief purpose -- of the neasure in clear and
unanbi guous | anguage. The ballot may not m sl ead
and it may not conceal this chief purpose, and that
has been explicated through 50 years and God knows
how many cases. Every tine there's a
constitutional anmendnent that goes up, they apply
this kind of |anguage in an autonmatic fashion.
It's alittle bit different for constitutional
provi sions than for referenda but it's close
enough, and all of the lawis cited back and forth
on both, but it is extrenely volum nous. Every

detail or potential ramfication of the neasure
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need not be explained. |nclusion of subjective
| anguage will not in and of itself taint a ballot

measure. The notives and the intent of the
sponsors of the ballot -- of the neasure are
irrelevant, and the Court is to confine itself in
determ ni ng whet her the ball ot |anguage sets forth
the chief purpose by |ooking strictly at the

| anguage of the ballot and the | anguage of what it
represents in this case are two ordi hance
amendnent s.

The courts have al so over the years -- and
|"ve given you a very small sanpling in our notion
-- stated that very high regard should be given by
the courts to the concl usiveness of el ections.
There is a doctrine, it's a mnor doctrine -- we're
not arguing it here at |least as to nost of this --
that technical ballot errors are cured by an
election. | would say that if, indeed, this yes,
no, for, against matter is to be considered -- and,
of course, it's our position that that's Article V
| anguage in the charter, it doesn't apply -- if you
were to consider that, | would argue that that is a
technical issue that was cured by the el ection.

The City's position is that by any standard

t hese ballots were proper under the standing case

/_é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com


http://www.esquiresolutions.com

© 00 N o o A W DN PP

N DD D N NDMNDN P P P PP PP PR R
ag b W N BB O © 0 N OO O W N B O

HEARING September 10, 2012

HUDDLESTON VS. HOLLYWOOD 16
law. It's a judicial determnation. This is not a
jury trial. The only facts that are properly under

your consideration are the ballot |anguage and the
ordi nance. Both are here. Wen | say "here,"
meani ng the conplaint. | think you can nmake a
determ nation even on a notion to dismss that as a
matter of |aw these ballots were proper. That's
t heory nunber two.

Theory nunber three is what | call the
el ectioneering theory. There are a couple of
I ssues here. 1'mgoing to dispose of, perhaps, the
easier one up front. The plaintiffs in their
papers object or counter the Gty's argunents on
this point by saying, oh, the statute says that
el ecti oneering comruni cations only apply to
candi date el ections, but there's this other thing
called political advertisenents and those apply to
bot h candi date or issues elections and the Gty is
qui bbl i ng because, well, the conplaint only used
that term electioneering comunications.
El ectioneering conmuni cations are defined in
Chapter 106. They apply only to candi date
el ections. They do not apply to issues el ections.

| lay out for you the anendnent of the statute

t hat makes that cl ear. [t's in the notion. s
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this, as the plaintiffs say, a semantic argunent?
Well, yes, it is. So is an argunent about the

| anguage of a ballot a semantic argunent? W're
here about semantics. It's a sinple matter to
clearly and properly plead so that the Gty is on
notice of what it is we're arguing about. They've
used the term exclusively electioneering

comruni cations; doesn't apply. |f they nean

political advertisenents, they need to plead it

t hat way.
MR. BERGER We'll interlineate that.
MR. MLLER  Pardon ne?
MR. BERGER We'll interlineate el ection

comruni cations and political advertisenent.

MR MLLER So they can anend w th your
perm ssi on.

MR. BERGER We'Ill interlineate that.

MR MLLER Al right. That's the easier
portion. | figured that woul d be the outcone, no
pr obl em

MR. BERGER W don't need to waste nuch tine
on that.

MR MLLER A nore substantive objection to
this count under Chapter 106 is that it is

basically an allegation that public funds were
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spent on these -- and fromnow on |I'mgoing to call
them political advertisenents, which is addressed
by Chapter 106. Chapter 106 contains an el aborate
adm ni strative schene for addressing all eged
viol ati ons of Chapter 106 which go beyond nere
political advertisenents. It is comonpl ace of
Florida law that if there is an adm nistrative
schene and particularly an extensive one like this,
that the courts wll defer to the admnistrative
enforcenent, particularly when there is an agency,
an expert agency tasked wth enforcing that schene,
and of course there is, the Florida El ections
Conmm ssi on.

The courts in this sort of a situation may
have concurrent jurisdiction and the Gty is not
taking the position that the Court does not perhaps
have jurisdiction over this. The Gty is taking
the position that the proper way to address this,
if this is the conplaint, that there was i nproper
political advertising, the proper way to address it
and the legislature's intent for this sort of an
al l egation to be addressed is through the FEC,

t hrough the adm nistrative schene and with judici al
review by the District Courts of Appeal and not in

the first instance by having a circuit court
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duplicate or take over the work that the
Legi sl ature designed for the Florida El ections
Comm ssion. So this is a classic exanple of where
a court should defer to the adm nistrative
enforcenent schene that's in place and designed to
address this very sort of allegation.

The renmedy -- so those are the three
substantive theories, as | understand. M. Berger
and M. Thonpson are going to tell you that | don't
understand them W'Il|l see how that goes. The
renmedy that's asked for, your Honor, is
I nvalidation of the election and reversal of the
wi Il of the voters as expressed through the ball ot
box in rather overwhel mng nunbers. There's no
basis for that renedy in what they have all eged
W th possible exception of Chapter 101, the ball ot
chal | enge | anguage, but if that's what they want,
they haven't properly pled it, it seens to ne.
Certainly, there is no cause of action established
by Article V, should you consider that article,
there's no renedy set forth. There's no
enf orcenent schenme set forth in Article V of the
charter.

Plaintiffs cite a case, Hudspeth, as authority

for the idea that the sorts of chall enges they have
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brought should result in invalidation of the

el ection. Hudspeth doesn't say anythi ng about

i nvalidating elections. Chapter 106, enforcenent
schene, doesn't say anything about invalidating
el ections. It talks about fines. It tal ks about
causes of action brought by the comm ssion. 106
does not establish a private cause of action. It
says that the conm ssion can bring a civil action,
If it wants, or it can refer a civil action, but
there's nothing in 106 about a private cause of
action.

Renmedy is drastic and if you | ook at the case
| aw dealing with Chapter 101 cases, ball ot
chal | enge el ections, you will then see judges of
the Suprene Court frequently weighing in on this
saying that election invalidations are very harsh
and shoul d not be taken lightly by any court
i ncl udi ng thenselves. W are reversing the wll of
t he people here and that has to be taken very
seriously.

Finally, and as to not nerely Count 1,
al though this is where I"mgoing to address it, but
to all of these counts, why have the boards waited
so long? W're tal king about el ections, nunber

one, to which there was no prior challenge, no
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preel ection challenge. W're tal king about

el ections which the courts have said, don't reverse
those things, it's not a good idea unless it's
clear and conpelling. Well, | won't use -- |I'm not
arguing that as an evidentiary standard, but unless
it's clear and concl usively established that the
bal | ot was tainted, don't reverse elections. W're
tal ki ng about sonmething -- and, again, it's a
nmotion to dismss, but | think it's reasonably

I nferable fromwhat you've got in front of you,
mllions and mllions and mllions, tens of
mllions of dollars here that if reversed -- Cod
knows what's going to happen with that, if this

el ection was reversed -- why have we waited nonths
since Septenber 13th? Wy was there no preel ection
challenge to try to now after all this reliance by
the City, after the Cty's budget has been bal anced
and so on, on the basis of these savings, why is
this com ng up now?

Plaintiffs have objected that |aches is an
affirmati ve defense and shouldn't be granted on a
notion to dismss. WlIl, there's also the equally
wel | known doctrine that if the defense |aches --
statute of limtations even -- appears on the face

of the papers, it can be granted on a notion to

/_é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com


http://www.esquiresolutions.com

© 00 N o o A W DN PP

N DD D N NDMNDN P P P PP PP PR R
ag b W N BB O © 0 N OO O W N B O

HEARING September 10, 2012
HUDDLESTON VS. HOLLYWOOD 22

di sm ss.

Thank you, your Honor.

MR. BERGER May it please the Court.

M. Thonpson and Ms. Bieler and | represent the
pension funds for the Cty of Hollywood for their
police and fire along wwth M. WIIiam Huddl eston
and M. Van Szeto. The principle in this case that
plaintiffs wish to protect are best enunci ated by
the Fourth District Court of Appeals in People

Agai nst Tax Revenue versus Hudspeth. In that

case the court --

THE COURT: \What year was that?

MR. BERGER 1989, your Honor, and |I'm going
to give you authority as to why we had to wait
until after the election to challenge the Suprene
Court authority, which they cited the dissent in
their papers. The mpjority in the Suprene Court
said, it's unfortunate there's no pre-ball ot
cl earance for these types of things. |In that case
the case is dism ssed before the el ection and taken
after the election and the Suprene Court then took
appropriate renmedy. | will discuss that as | nove
al ong.

THE COURT: Wiat's the cite of that case

again? | knowit's in the material but | want
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to --

MR. BERGER  Hudspeth is 547 So.2d, and the
Suprene Court --

THE COURT: \What pages?

MR. BERGER At 154.

THE COURT: 154.

MR. BERGER  And Arnstrong versus Harris,
which is the Suprenme Court case which ny opponent
cited the dissent but not the mgjority, which said
that the appropriate challenge is after the
election. |[|'Il give you that citation in a nonent,
your Honor.

The point in Hudspeth, which I find this
| anguage conpelling: |If governnent, with its
relatively vast financial resources, access to the
nmedi a and techni cal know how, undertakes a canpai gn
to favor or oppose a neasure placed on the ball ot,
then by doing so governnent undercuts the very
fabric which the constitution weaves to prevent
governnment fromstifling the voice of the people.
An el ection which takes place in the shadow of
ommi sci ent governnent is a nockery -- an exercise
in futility -- and therefor a sham

There's no dispute that the Cty of Hollywood

el ectioneer, it's not even in the argunent that's
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bei ng nade. These words enunci ating the Anerican

| egal constitution of tradition and principle that
t he governnment cannot use tax dollars to perpetuate
itself and its policies has been codified in
Florida in Statute, Section 106.113(2).

THE COURT: WAit a mnute, Section what?

MR, BERGER  106.113(2). A local governnent
or a person acting on behalf of their |ocal
gover nnment may not expand or authorize the
expenditure of, and a person or group may not
accept, public funds for a political advertisenent
or el ectioneering comruni cation -- we apol ogi ze for
not quoting the statute in full -- concerning an
I ssue, referendum or anmendnent, including any
state question that is subject to a vote of the
electors. This is Florida | aw.

There's no question they did this. The
argunent that 106.113(2) does not apply to a | ocal
governnment's communi cati ons about issues is al nost
of fensive to the traditional principles of
constitutional governnment and it certainly violates
116.113(2). Qur allegations that 106.113(2) was
violated is plainly set forth in paragraphs 53
t hrough 60 of the conplaint. There is no dispute
that the Gty engaged in this advocacy. W
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attached sone of the advocacy to the conplaint.

There is also no dispute that this governnent
expenditure was nmade in the face of an opinion from
the deputy city attorney explaining to the vice
mayor of the City in relevant part, you have the
right to express your support for the ball ot
guestions as long as you do so w thout expendi ng
City funds, any use of City resources and
expenditure of Gty funds; in other words, you nust
I nsure that you express your support for the ball ot
gquestions without using any City resources.

We then go into this argunent that the Gty's
charter did not apply to the City's referendum O
course it did. |If you read 5.01, Defined: The
el ectors shall at their option to approve or reject
at the polls any neasure passed by the conm ssion
or submtted by the comm ssion to a vote of the
el ectors.

Same thing with the next paragraph, 5.02:
Measures submitted to the comm ssion by initiative
petition and passed by the comm ssion -- all of
this was done, passed by the comm ssion. There
were two or three readings, however many they do
their -- w thout change or passed in the anended

formshall be subject to referendumin the sane
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manner as ot her measures.

| f they didn't even pass the referendumto the
Comm ssion, then this Article V wouldn't apply, but
they chose to do that. Article V now applies. So
5.07 now requires that the ball ot neasure be free
of argunent or prejudice, descriptive of the
substance, 5.07(b) and (c). So this section
applies, Judge, unless you want to read the "or"
out of the code and you want to ignore the fact
that they had three readings in Hollywod to conply
with the way they get things on the ballot.

So there is also no dispute that this unlaw ul
advocacy was undertaken in connection with ball ot
| anguage. Now, the question is, was the ball ot
| anguage m sl eading? But certainly we believe that
the ball ot | anguage -- and, certainly, this m ght
be an issue of fact, but we believe that the ball ot
| anguage along with this el ectioneering violates
the Gty Code 5.07, and it certainly violates
Section 101. 161(1).

THE COURT: Hold on a m nute.

MR. BERGER |'m sorry, your Honor.

THE COURT: Let ne understand. You're saying
that Article V applies because this ordinance that

was voted upon by the electors of Hollywood, this
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anmended ordi nance which the voters approved was
passed by the city conmm ssion, correct?

MR, BERCGER  Yes.

THE COURT: And then it's placed on the ball ot
for approval through the referendum process,
correct?

MR BERGER  Correct.

THE COURT: And Article V by its very
definition talks in terns of the electors shall
have the power at their option to approve or reject
at the polls any neasure passed by the comm ssion,
which it was --

MR. BERGER  Right.

THE COURT: -- or submtted by the conm ssion
to a vote of the electors, which is what happened
here, right?

MR BERGER  Correct.

THE COURT: Such power being known as a
ref erendum

MR. BERGER  Correct, your Honor.

THE COURT: That by the very definition of
5.01 this is what happened.

MR. BERGER  Correct, your Honor.

Now, as my coll eagues say, there m ght be sone

expert testinony or sonething of the nature that
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shows this is not what they really did all the
time,

THE COURT: W're at a pleading stage, we're
not at a summary judgnent heari ng.

MR. BERGER. W agree, your Honor.

THE COURT: |'m not here about experts
testifying as to what, if it's being permtted, as
to what the legislative history was or what it was
nmeant, iIf that's even permssive. W're at a
pl eadi ng st age.

MR. BERGER  The plain reading of the statute
says it applies, and they acted, they went through

the readi ngs and they said they were putting it on

the ball ot and now they're saying the "or" doesn't
count .

THE COURT: \What "or"?

MR. BERGER  The "or" submtted by the
comm ssi on.

THE COURT: It says, "or" submtted by the
comm ssion to a vote.

MR. BERGER Right. They did all these
t hi ngs, Judge, and that was repeated throughout
Section V. It's in 5.07, it's in 5.02; that
| anguage is repeated in the series, Judge.

THE COURT: Al right.
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MR. BERGER So 5.07 requires a clear and
conci se statenent w thout argunent or prejudice on
the ballot. 1In 101, the Florida Statute requires a
cl ear and unanbi guous statenent, 101.161(1). So
our pleading is that under 5.07 and 101 and 106 the
el ection [ aws were viol at ed.

| think that except for our error in not
putting in political advertisenent it's a pretty
clear pleading. Plaintiffs have asserted
specifically that the ball ot | anguage's stated
pur pose for the referendumregardi ng the pension
was to -- and this is on the ballot -- address the
Cty's high pension costs, and it is inproper
advocacy and m sl eadi ng only enhanced by the
expendi ture of governnment resources in favor of the
initiative. Governnent should never appear to be
shading a ballot sumary to favor one position or
anot her. Peopl e Agai nst Tax Revenue M snanagenent
versus Leon County. One person's high -- you know,
Judge, it's like one person's terrorist is another
person's freedomfighter -- one person's high
pensi on benefit is another person's parsinonious
expenditure. ldentifying the Gty's pension costs
as high is clearly designed to shade the ball ot

sunmary to favor an affirmative vote to reduce it.
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As defined in the Canbridge English Dictionary,

“hi gh-cost" nmeans expensive, and Wbster's "hi gh"
I's expensive and costly. The Cty admttedly

i ntended to convey to voters by using the adjective
“high" to nodify the noun "cost" that the Cty's
then current pension costs were too expensive.

This is ballot |anguage which clearly advocates
support of the neasure.

All of this is clearly alleged in the
conplaint. So it is clear the statutes and the
codes prescribed the conduct the Gty is alleged to
have undertaken. There is also no dispute that the
conduct all eged to have been undertaken is pled and
set forth in our conplaint.

So now what else is offered to us as reasons
to dismss our conplaint? Laches. WlIlIl, as we all
know, that is essentially factual, but the essence
of the |aches argunent is that the plaintiffs
shoul d have taken action before the election. W
took action within 60 days of the election. W
brought a conplaint on the referendum and cannot
now t ake action after the election on the
referendum that's the essence of the argunent.

The argunent that the law in constitutional

republics should not favor the overturning of
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el ecti ons even when the governnment used its
resources and power to mani pul ate the outcone of
the election, the argunent is not supported by the
Suprene Court of Florida and it's decisional |aw,
specifically Arnstrong versus Harris, which
specifically rejected the argunent. Arnstrong,
your Honor -- and | have the cite for you --
Arnstrong versus Harris, your Honor, is 773 So.2d
7, and Justice Pariente's concurrence starts on
page 25, which is also instructive.

THE COURT: \What year is Arnstrong?

MR. BERGER  Arnstrong is Decenber 5th of
2000. They were pretty busy during that nonth.

kay. Specifically, Arnmstrong versus Harris
whi ch specifically rejected the argunent that a
favorabl e ref erendum vote bars any subsequent
chal |l enge to the anendnent thereby enacted. The
action for declaratory relief in Arnmstrong was
filed after the vote. The pre-vote |lawsuits were
di sm ssed without prejudice, including a petition
before the Suprene Court was di sm ssed w t hout
prejudice. The court held that a vote only serves
to cure technical and m nor defects in the form of
subm ssion of the ballot referendum page 18, and

"Il concede the for and against, yes and no is
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technical and that's the type of thing they're
tal king about in Arnstrong, the for and agai nst,
yes and no, but not the high pension costs.

| nportantly for the issue raised in the notion
to dismss, Justice -- inportantly for this,
Justice Pariente joined a prior call by Justice
Overton in prior Suprene Court cases for the
| egi sl ative bodies to establish tine limts or
ot her procedures for challenging a ballot title and
summary prior to the elections to limt situations
I n which courts have to nake determ nations on
t hem

Unfortunately, the Gty of Hollywod did not
do that here. They had their second reading five
days before the election. So they jammed it on,
they didn't nake any tinme period for this to be
chal | enged before or passing the ordi nance. |If
you're going to challenge this, do this before the
el ection, which is what Justice Pariente suggested
was a better way to handle these things. So we are
follow ng how the Suprene Court said to do this in
Arnstrong versus Harris.

The prem se of the Cty's argunent that
what ever the facts, a person cannot l|egally

chal l enge a referendum el ection after a vote is not
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the law;, and that we're here on a notion to
dismss, it is the premse only of a dissenting
opi nion by Justice Lewis in Arnstrong, and if you
read their papers they quote Justice Lew s's

di ssent, and they say -- they quote it accurately,
they say it is a dissent. |'mnot suggesting

ot herwi se, but that's not the law, it's the

di ssent .

So why el se should the plaintiffs' conplaint
be dism ssed? The plaintiffs have asked for
declaratory and injunctive -- and Arnstrong says
that the renedy for non-technical violations needs
to be fashioned by the judge, and they fashi oned a
remedy in Arnstrong and anongst the renedies are
the invalidation of the election. That m ght not
be able to be decided here now but certainly we can
ask for that. So what else -- and our coll eagues
have adm tted that under all these statutes the
courts have concurrent jurisdiction, but it's not
the statutes thensel ves that we're asking about,
It's the penunbras and emanations of this problem
The el ectioneering, the ballot initiative saying
“hi gh-cost” and 5.07 of their code saying you can't
do that. You would then try these issues or

sunmary judgnent these issues, if we can stipulate
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to the fact, and you woul d deci de what the
appropriate renedy is.

We have asked for declaratory relief because
we are the ones that adm nister these funds. If we
adm ni ster themincorrectly people can make cl ai ns
agai nst us or our individual plaintiff, if he gets
the wong funds -- and this has happened in the
Fl ori da pension system-- he m ght be subject to
havi ng those funds recall ed.

So for all of these reasons we have asked for
declaratory relief to insure that the boards w ||
adm ni ster the plans lawfully and the individuals
who receive the noney will not be subject to
real l ocation or recapture fromwhich they can be if
the noney is being adm nistered incorrectly. No
nmonetary relief is requested. This is all plainly
set forth in paragraphs 3 through 13 of the
conplaint, anplified in paragraphs 9 and 10.

Interestingly, with respect to Count 1, the
City has made no effort whatsoever to claimthe
anmended conplaint fails to state a cause of action
for declaratory relief and, accordingly, the Cty
has waived its claimfor dismssal as to
declaratory relief for any count of the anended

conplaint, Florida Rule of Gvil procedure
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1.140(h). The waiver as to the essential conponent
of the relief sought, which is declaratory, is
grounds for the Court to deny the notion inits
entirety, and that's the Ballas case, Ballas versus
Lay, it's an old case, it's a 1930 case. Qur
friend, Henry Trawick cites it all the tinme, but
they say if you determne that -- the Suprene Court
said if you determ ne the essential el enment wasn't
asked for to dismss the conplaint, then the entire
rest of the notion should fail.

You know, | ook, the issues for injunctive
relief have not been tried but they have been pled:
| rreparable harm |ikelihood of success, no
adequate renedy at |aw and serving the public
I nterest.

MR MLLER If | may -- and |'"'msorry to
interrupt at this point -- we were focusing on
Count 1. We're now tal ki ng about injunction.

THE COURT: Isn't injunction in Count 17

MR MLLER It is. W have challenged it in
our notion as a separate portion applicable to the
whol e thing. W're tal king about the --

MR BERGER | didn't nean to overstep and |
was - -

THE COURT: Al right. Well, we'll go to the
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I nj uncti on.
MR. BERGER | nean, |'m saying we've pled

t hese things.

THE COURT: That's part 2 of Count 1, the
I nj uncti on.

MR BERGER Gkay. | didn't nean to overstep
what | thought | was supposed to be arguing.

THE COURT: Ckay. We'Ill get to injunction.
W'l |l see what's enjoined.

MR. BERGER  The only other thing, Judge, that
| think is inportant, they nentioned a case before
the Third DCA, which wasn't in their materials,
where they said the judges said to them we're not
going to overturn the election, whatever it was. |
don't know what the issues were that were raised in
t hat case.

THE COURT: | don't know but it's an urban
| egend.

MR BERGER It's an urban | egend.

THE COURT: Conventional w sdom W all know
It's very difficult to overturn the vote of the
people at the ballot box. It's rare. It's a heavy
burden the plaintiff has.

MR. BERGER W have a heavy burden. W have

a heavy burden.
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THE COURT: You al ready know t hat.

MR. BERGER  Yes, your Honor. As | said, we
have a heavy burden but it's also -- we start with
Hol | ywood advertising agai nst the --

THE COURT: But let's be clear, though, we're
not at a summary judgnent stage.

MR. BERCGER:  Yes, your Honor.

THE COURT: We're still at a pleading stage.
Did you nmake out enough at the pleading to go
forward? Even though you have -- if you do, you
still have a very heavy burden.

MR. BERGER  Correct, your Honor, | believe we
do in Count 1. | nean, it's all there.

THE COURT: Right now so just confine your
argunents to the dec portion. W'IlIl get to the
injunctive relief portion of Count 1 in a few
m nut es.

MR. BERGER Well, they didn't nove to disn ss
the dec portion, it's that sinple, they didn't nove
to dismss it. They said there's no -- and
certainly declaratory relief is different than
I njunctive relief.

MR MLLER And your Honor --

THE COURT: WAit a mnute. Have you finished

your argunent for now? Because | want to go on a
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little bit |onger.

MR BERGER  Well, your Honor, in terns of --
the only other -- | guess | don't know where one
begi ns and the other ends so, | nean, they kind of
nerge to ne and the only other thing, they say
we're entitled -- | don't knowif this goes to
I njunction about damages, but | think we've pled
that there's no adequate renedy at law, and I'I|l go
on about damages if anyone would |ike ne to.

THE COURT: Not quite yet. Al right.

MR MLLER M feeling, your Honor, is it's
our notion. W should have the opportunity to
address injunction. M. Elkins is going talk to
about that. He's going to talk about the dec

j udgnent request, so | would like you to hear

him-- | would have |iked you to hear himbefore
all that. If | may rebut a few things that | heard
and then --

THE COURT: Are they still going at war in the

courtroom if you know?
THE CLERK: He needs you.
THE COURT: They need ne?
THE CLERK: He sent out a nessage.
MR MLLER If you'll give ne five mnutes |

can wrap this up.
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THE COURT: Go ahead now.

MR. M LLER  Thank you, your Honor.

THE COURT: Address one of the issues right
now where he says it's clear because of the "or" in
Article V.

MR MLLER  Sure.

THE COURT: Article V according to the
plaintiff does apply on its face to this ballot.

MR MLLER Article V has to be read as a
whol e and the "or" that is celebrated, "or" in
Section 5.01, is not dispositive of the issue. |If
you | ook at Section 5.03 -- in addition to the
argunents that | made earlier, if you | ook at
Section 5.03, upon the passage of any neasure by
the comm ssion a petition nmay be submtted if it's
proper and so on and so forth, the entire thrust of
Article Vis that this sort of a referendum as
defined herein is initiated by petition, not
initiated by subm ssion of the conm ssion of sone
nmeasure to a referendum The entire thrust of the
article, if you look at 5.01 where it says, or
submtted by the comm ssion to a vote of the
el ectors, how can that happen? |t can only happen,
says 5.03, when there's a petition asking for it.

|f there's a petition, then the clerk has sone
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things to do, the conm ssion has sone things to do,
and in the end the voters have sone things to do.
Article V deals with referenduns to repeal natters
that already exist and is initiated by petition of
the voters. It is not initiated solely by the City
Comm ssion of its own accord. Moreover nore to the
poi nt, these elections were based on requirenents
i n the pension chapters.

THE COURT: |'msorry. Repeat that.

MR. MLLER These elections or this
el ection -- there was a referendumwi th three
gquestions on it, so sonetinmes | think of it as one
el ection, sonetines | think of it as three. This
ref erendum arose fromthe requirenents in the
pensi on chapters of the city code to submt this
matter to the voters for an up or down vote. |t
did not arise froma petition by voters asking that
sonet hi ng be repealed. This was not an existing
nmeasure that was going to be repealed. This was an
exi sting nmeasure that had been voted on first and
second hearing that was not going to go into effect
until it was approved.

Certainly there was tine before the el ection
to challenge the election before it began.

Plaintiffs could have filed for an injunction.

OESQUIRE

800.211.DEPO (3376)
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They could have filed it on an energency basis,
could have filed it before the matter even was read

for the second tine, if there was sonething to

chal l enge at that point. |'ve been there. |'m
certain -- M. Berger was tal king about his
experience -- |I'mcertain he's been there. 1've

been before in a courtroomwi th an el ection com ng
up in three days arguing about injunctions to stop
the election. Certainly it's possible to challenge
t hem ahead of tine.

There was a statenent both in his papers and
in M. Berger's argunent that the Gty does not
di spute that there was el ectioneering. If we
didn't dispute there was el ectioneering or
political advertising or whatever it is that
they' re conpl ai ni ng about, we wouldn't be here.
This is a notion to dismss. W have to assune
that everything they say in their conplaint is
true. Certainly, there's a dispute of fact as to
whet her these |aws were violated as to whet her what
Is attached here constitutes sonething that's a
violation or not but, as you pointed out, that's
not why we're here. W're here to see whet her
these pleadings are legally sufficient or not.

Additionally, we do dispute that the city
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attorney opinion that was attached to their
menor andum of | aw neans what they say it neans.
They have cited that opinion as sone sort of
adm ssion that what was subsequently done was
illegal. Not at all, that's a matter of fact,
that's not what we're here on today. |In fact, the
city attorney letter may be a matter of evidence,
may not be a matter of evidence, but it wasn't
attached to the pleadings and it's not under your
consi derati on.

It is not the City's position as it was
m sstated that all post-election challenges are
illegal. The position is, frankly, what your Honor
stated, that plaintiffs bear an exceedi ngly heavy
burden to reverse a vote by a majority of the
people, that's what that quotation fromthe dissent
in Arnstrong is in there for and that's what it
illustrates, and | think that you have seen that.

And then | will say one last thing before we
nove on to the next point, |I guess, and that is
that plaintiffs' menorandum of |aw frequently tries
to refrane what the City's positions are as stated
inits owm nenorandum That's a good rhetorical
device. It's kind of a distraction. | would urge

the Court to |l ook to our own words to di scern what
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we nean rather than what plaintiff says we' ve said.
| f you would |Iike, your Honor, we can nove to
Count 2.

MR. BERGER  Your Honor --

THE COURT: W still have Count 1. Isn't the
I njunctive request in Count 17

MR ELKINS: Wth respect to the injunction,
your Honor, they requested injunction as to each
and every count. It's pled in the wherefore cl ause
after each and every single one of their counts.

THE COURT: Ckay.

MR, ELKINS: Qur papers state that they
haven't pled any ultimate facts in any count to
warrant the granting of an injunction. So what we
have done is we have provided substantive bases,
separate and apart fromtheir request for relief as
to dismssals for Counts 1, 2, 3 and 4, and those
substanti ve bases we contend are dism ssals that
are dispositive. So we were having your Honor
address the dispositive issues first and then we
can go back and address whether or not they have
pl ed sufficient facts for an injunction, which
woul d not necessarily be dispositive because as
your Honor correctly pointed out earlier, they

coul d anend and add additional facts.
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MR. BERGER If it please the Court, a brief
rebuttal on this Article Vissue, if the Court
woul d |i ke.

THE COURT: Al right.

MR BERGER This is the ballot that says it's
a referendum ball ot.

THE COURT: Is this part of the conplaint?

MR. BERGER  Yes, your Honor. And, your
Honor, quite sinply, Article V, if you | ook at the
title of Article V, it's not called repeal
referenduns, it's called referenduns. And if you
read Article V, the first thing is how they define
it isin 501 and the "or" is in 5.01; and then in
5,03 it is "petition,"” which is another subsection.

MR, ELKINS: What exhibit is that? [|'msorry.

MR, THOWSON:. It's Exhibit 3 to the
conplaint. It's referendum ball ot.

MR. BERGER Right. It's called a referendum
and referendumis what Article V is about, 5.01
defines a referendum Certainly, there are various
types of referenduns, including appeal referenduns,
which is discussed in 5.03, but this is a
referendumthat was placed on the ballot by the
comm ssion after two readings and it's governed by

Article V. It mght not have been the practice of
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the Gty of Hollywood but, you know, if you skip

t hrough the definition 5.01 to go down to 5.03 to
explain your position, it's subject to howit's
defined. 5.03 is a different type of referendum
whi ch is also governed by 5.07 and 5.08 and all the
rest, but this referendum --

MR MLLER  Your Honor, | think they're
not --

THE COURT: Wat about 5.02?

MR. BERGER |'m sorry, your Honor?

THE COURT: 5.02 tal ks about neasures
submtted to the conmm ssion and passed by the
conm ssion w thout change or passed in an anended
formshall be subject to the referendum Isn't

or" in Section 5.01?

that alluding to the

MR, BERCER  Yes, yes, but neasures submtted
to the commission by initiative petition and passed
by the conm ssion w thout change or passed in an
anmended form-- again, by the commssion, |I'm
reading that in -- shall be subject to a referendum
In the sane nanner as ot her neasures.

THE COURT: But it's tal king about submtted
to the commssion by initiative petition. So it
appears that the trigger of Article V, it's where

the citizens submt an initiative petition, it's
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ei ther approved by the conm ssion or they m ght
amend it and if it's anended or even approved in
its initial form then it's subject to a
referendum |s there any nechanism-- so | believe
the City is saying, look, if you're going to read
the submtted by the commssion to a vote of the

el ectors, you've got to read that in pari nmateria
with Section 5.02; | think that's their argunent,
and that's neasures submtted by initiative, done
by the citizens.

MR. BERGER But 5.01 is howit's defined and
then if you read 5.07(c), | nean, if we're going to
-- 5,01 is howit's defined, Judge. | nean,
everything el se then goes through different
variations. |f you ook at 5.07(c), the question
shall be submtted by the commttee of the
petitioners if for an initiative, to the city clerk
for preparation and placenent on the ballot or, if
a referendum neasure, also submt to the city clerk
for preparation and placenent on the ballot. Both
are discussed in 5.07.

THE COURT: So Your point being that under
5.07 it really speaks in the alternative.

MR BERGER  Yes.

THE COURT: But it's done by initiative by
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sone of the citizens --

MR. BERGER  Correct.

THE COURT: -- or if it's a referendum
neasure.

MR BERCGER  Correct.

THE COURT: To give any neaning to it as a
ref erendum neasure, that can be -- where it was
initiated only by the city comm ssi on.

MR. BERGER  Correct, your Honor, which is
what 5.01 --

THE COURT: O herwise | would be reading that
out of the -- | have to give neaning to that
| anguage.

MR. BERGER  Correct, or you're reading 5.01
out too, which is where it's defined.

MR MLLER May | address that point, your
Honor ?

THE COURT: Not vyet.

MR. BERGER  507(b) of that section, the exact
section we're conplaining about, is where it says
It cannot be done w thout argunent or prejudice.
So it's in that section where both types of
ref erendum are di scussed and, you know, |
appreciate that the Gty is desperate to avoid its

code here because of the other things that have
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occurred and, yes, the code is stronger for us than
the statute and the case | aw because the code is
very specific, and that's why the City is desperate
to avoid its code, but it cannot. It applies to
both types of things that are put on the ball ot,
and there's no question that it does, and this
whol e funbl erooski argunent that this is really
about - -

THE COURT: Funbl erooski ? You're dating
your sel f.

MR. BERGER  You | eave the ball on the ground
and you dance around.

THE COURT: | know. Don't know how many
peopl e do.

You' re too young, funblerooski.

MR SHEFFEL: And I'm53. |[|'mnot that young.

MR. BERGER  You | eave the ball on the ground
and you say that it's about the state pension fund
and let's dance around ignoring what the city code
says and the city code is clearly --

THE COURT: | want to hear anot her
counterargunment on Article V. Interesting.

MR MLLER Look at 5.07(c) which was just
made nmuch of, and | may not cone up with col orful

football origins, although | do renenber the
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original funblerooski play. |f you read that
sentence through, as you did, or if a referendum
neasure al so submtted to the city clerk, there's
no subject there. The plaintiffs are trying to
read in the subject city conm ssion. Reading that
sentence, the antecedent subject for submt is
commttee of the petitioners. It still refers to
petitioners. The entire code nust be -- the entire
chapter nust be read in pari materia.

THE COURT: One nmonent. "O if a referendum
nmeasure. "

MR. MLLER That refers --

THE COURT: Wy woul d they need the words "if
a referendum neasure," if the referendum neasure is
only those -- only done by initiatives?

MR. MLLER There are two defined terns in
that sentence: "Initiative" which is defined by
Article IV, which is a proposal by the citizens for
approval .

THE COURT: Al right.

MR MLLER And "referendum™ which is
defined by Article V, which is a proposed repeal of
an existing neasure, and then there is referendum
in the | oose sense, which is howit was used on the

ballot, for a vote of the electors. |f you read
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Article Vinits entirety -- and | would submt if
you read 5.01 in its isolation, but certainly if
you read Article V as it nust be, together, it
conpel s the conclusion that referendum as defi ned
therein is the repeal of an existing neasure.

There is a distinction -- or initiative is

nmenti oned separately in 5.07 because according --
gave you an exanple earlier. Here's another
exanple, an initiative which is -- in Article IV
initiative is passed in an election or Article IV
initiative is anended by the city conm ssion before
it's put up. Referendum can be used -- and it's
passed -- referendum can be used to repeal it by

t he sanme people who proposed it. Maybe they didn't
li ke how it was anended by the city comm ssion.
That's why you need this kind of clarification.

MR. BERGER May it please the Court. The
Article IVis initiatives to do repeals. Article V
tal ks about any type of referendum and how they're
to be placed on the ballot. You cannot read 5.01
out of the Article V entitled "Referendum™ which
Article IVis a different section as we said about
repeals. Article Vis about any referendum And
why the City of Holl ywod woul d be so concerned

about the subject to a ballot initiative inits own
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standards to be able to put sonething on their
bal | ot wi thout argunent or prejudice -- why is the
governnent sitting here saying they don't want to
be subject to having sonething on the ball ot
Wi t hout argunent or prejudice?

MR MLLER May | respond to that, your
Honor ?

MR, BERGER  But, you know, that
notwi thstanding 5.01 is clear, and if we want to
read the whole thing in pari materia, you need
5.01, that's how we define referendum and if you
go to 5.07, any statutory construction, if a
ref erendum neasure, you have to go back to how
referendumis defined under 5.01, that's |aw school
101.

MR MLLER May | respond, your Honor?

THE COURT: Sure. | like being at tennis
mat ches.

MR. MLLER Exactly, it's ping pong.
M. Berger now tw ce, an acconplished rhetorician,
and now has i npugned the notives of the Cty in
trying to run away fromits ordi nance is
ridiculous. The Cty like the plaintiffs just want
the right [aw applied.

Ref er endum does not apply to this election.
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If it did, we certainly would not be running from
our own laws. It deneans the argunent which here
fore has been conducted at a fairly high | evel and
it'"s really a distraction and not worth |istening
to.

THE COURT: Al right. Let's nove on. | want
totalk alittle bit about injunctions.

MR MLLER | wll defer to M. ElKkins.

MR. ELKINS: Thank you, your Honor. The
plaintiffs have gone ahead in their anended
conpl ai nt and they have asked for injunctive relief
as to all four counts. There's no individual claim
in this conplaint for injunction; instead, the
plaintiffs' argunent for injunction focuses really
on two paragraphs in the general allegations,
paragraphs 9 and 10, and then in the wherefore
cl ause with each count they sinply ask for
injunctive relief. | think it's very well settled
in Florida law that you need four -- you need to
establish four elenents for injunction. By
"establish,” | nmean you have to plead and then
denonstrate facts for those four elenents, and
that's obviously irreparable harm the absence of
an adequate renedy at law, a clear legal right to

the relief requested, which really the courts
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define as a substantial |ikelihood of success on
the nerits, and then that the public interest
consideration will be served by the granting or
deni al of the injunction.

In their conplaint, your Honor, either in a
conclusory fashion or factually, plaintiffs make no
mention of a substantial |ikelihood of success on
the nmerits. There's no statenent in the conplaint
that says the plaintiffs have a substanti al
I'i kel i hood of succeeding on the nerits, which
al t hough woul d be concl usory, would at | east
acknow edge that essential elenment of a claimfor
injunction. It's left out. Therefore, any claim
for injunction or the request for renedy for
I njunction should be denied at this point, or they
shoul d be forced to replead it since they're
m ssing that essential elenent.

Additionally, your Honor, the plaintiffs only
in a conclusory manner plead that they will suffer
irreparable harmand that there's no adequate
renmedy at law. They sinply state in their
conpl ai nt, we have no adequate renedy at |aw and we
W Il suffer irreparable harm and that's in
paragraphs 9 and 10 of their conplaint. They also

specifically say, we're not seeking noney damages,
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but that's not the test for injunction. The test
for injunction is whether or not noney damages are
avai l able, and we're not here to decide that today.
As your Honor has pointed out, we can't go beyond
the four corners of the conplaint, but sinply

pl eading in a conclusory manner, we have no
adequate renedy at law and wll suffer irreparable
harmisn't enough either. There has to be actual
facts. W have no adequate renedy at | aw because,
and there needs to be facts there to support why
there are no noney damages available. Sinply
saying we're not seeking noney damages i s not
enough.

And, finally, with respect to public interest
consi derations, the plaintiffs never state in their
conplaint the public interest will be served
because. They nmake an argunent in their papers
that the entire conplaint relates to public
i nterest issues, and that's a hundred percent true,
but then by that definition every single | awsuit
woul d be able to satisfy that prong for injunctions
since lawsuits as a general manner relate in sone
manner to public interest since the rule of lawis
bei ng appl i ed.

The question for injunction is not whether the
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| awsuit addresses public interest issues; it's

whet her the grant of the injunction or the deni al

of the injunction wll serve the public interest,
and the only allusion to that in the conplaint is
that the plaintiffs sinply say that the boards need
to conply with the laws and, therefore, that wll
serve the public interest, and that's a concl usi on.
They sinply need to plead ultimate facts to
establish each of these elenents. And, again,
putting aside irreparable harm adequate renedy at

| aw and public interest considerations, there's no
mention of substantial |ikelihood of success on the
nerits, and by omtting that by itself the clains
for injunction should fail.

THE COURT: Now, when you say "the clains,"
well, you're saying since there's not a separate
count for tenporary injunctive relief, that those
portions of the four counts which allude to the
remedy of injunctive relief should be struck,
assum ng arguendo that the rest of the counts
remai n?

MR. ELKINS: That's correct, your Honor.

THE COURT: At least the tunors should be
renoved - -

MR ELKINS: That's correct, your Honor.
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THE COURT: -- fromyour position?

MR. ELKINS: Yes. There is no claimfor
i njunction. They have sinply tried to plead it in
the general allegations. They then used the
wherefore clause to incorporate those general
al | egations, but those are conclusions, they're not
ultimate facts, and in very lengthy counts, | woul d
add. You know, the majority of this conplaint are
al | egations of each Count, 1, 2, 3 and 4. The
general allegations conpose only a small portion of
the conplaint. They make no further nention of
facts that support an injunction for each count
ot her than a wherefore clause asking for it. So,
yes, we're asking that the injunctive relief be
di sm ssed or they be forced to replead with actual
facts as opposed to conclusion. And with respect
to the el ement of substantial |ikelihood of success
on the nerits, that they address it at all because
it's not addressed in this conplaint.

THE COURT: If your notion to strike is
deni ed, does the plaintiff have the right to invoke
and request a tenporary injunction hearing when
there's no separate count for injunction?
Normal |y, the Court sees a separate count for

I njunctive relief.
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MR, ELKINS: And that's pointed out in our
papers.

THE COURT: Do they have the right to ask for
a tenporary injunction hearing, assum ng they get
by these pl eading issues? Since they haven't
brought it in a separate count, can they invoke the
Court and have an evidentiary tenporary injunction
heari ng based on the counts as filed?

MR ELKINS: As the papers are currently
situated, we say no. They could, | supposed,
theoretically, file a notion for a tenporary
i njunction which woul d be under the sane pl eadi ng
standards that we are arguing about here, but since
they have raised the issue of injunction and they
have asked for that relief and they haven't filed a
claim we think it's appropriate to dism ss those
clains since they haven't pled the ultimate facts
that are necessary for that injunction.

THE COURT: Well, that's that other issue, but
| think separate and apart from your assertion that
they haven't pled with enough specificity, can you
have a tenporary injunction hearing w thout a count
for a tenporary injunction and sinply raise it as
one of your renedies in the counts you do file?

MR ELKINS: | would argue no.
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THE COURT: Al right.

MR. BERGER  Your Honor --

THE COURT: M. Berger.

MR, BERGER -- that clearly is not the |aw,
by the way. The proper pleading is to pl ead
substantive issues, not renedies. A count for
injunction is a plea for a renedy, so that -- and
Henry Trawi ck and the Florida Suprene Court are
clear on that issue. So you don't have a count for
I njunction. You have a substantive count and you
ask for a renedy.

THE COURT: Al right.

MR BERGER So that's just -- | nean,
that's -- I'msorry, that's just not even -- not
going there. W had asked for declaratory relief
because we -- and it's pretty clear why we ask for
declaratory -- not it's pretty clear, it is clear.
There is a bona fide actual, present and practi cal
need for declaration by this Court as to what are
the rights and obligations of the board of trustees
as a result of enactnent of ordinance. And we go
on and if the Court will -- | nean, we go on ad
nauseamas to --

MR. ELKINS: W don't challenge declaratory

relief, your Honor, so I think --
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THE COURT: What's that?

MR ELKINS: W don't challenge their prayer
for declaratory relief, so as nuch as earlier the
plaintiff said we could save sone tinme by arguing
certain issues, | nean, we don't have to reread the
prayer for declaratory relief that they point out.
We didn't challenge that, so I'mnot sure why we're
tal ki ng about it.

MR. BERGER  Your Honor, if our declaratory
relief is granted, we are asking for a pernanent
i njunction to enforce the judgnent, and this is no
different than |I've done for -- | nmean, this is not
unusual . Wien they didn't chall enge decl aratory
relief, I was wondering why they were chal |l engi ng
the injunction. If we were here on a TRO, you
know, these issues would be inportant. W are not.
We are here for declaratory relief and we are here
for a permanent injunction to enforce the
declaratory relief should we win. And they have
just said they're not challenging all of the things
we have said about our need for declaratory relief.

MR, ELKINS: Well, I'll just say, they have
pled ultinmate facts to establish a claimfor
declaratory relief. They didn't sinply say, we're

entitled to a declaration; they pled facts, and so
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we don't chall enge the adequacy of the pleading.
We certainly wll challenge ultimately in the case,
should it go forward, of their entitlenent to that
declaratory relief based on the facts. And al so,
your Honor, there's nothing in the conpl aint that
says if we prevail on declaratory relief, we are
seeking this injunction to enforce the said relief.
Wth the injunction in paragraph 9 and
the injunction request in paragraph 10, it's very
clear that it's a separate request for relief; it's
not tied to any ruling on a declaration of rights,
and there are no facts -- ultimate facts to support
each of the elenents, which even if they're
pleading it for relief they still have to pl ead
those facts. Sinply saying the board of trustees
W Il suffer irreparable harmisn't enough; they
need facts, and they did that with declaratory
relief, but that hasn't happened with injunction.
In fact, they don't even nention substanti al
l'i kel i hood of success on the nerits. |t never
conmes up in this conplaint.

THE COURT: Well, isn't M. Berger's point the
follow ng, assum ng that the Court decl ares that
the ballot did not neet the requirenents of the | aw

and if the Court invalidates the ballot? |If the
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Court makes that declaration, is there any need for
injunctive relief? Wat is the Cty going to do?
They wll appeal, wouldn't you?

MR ELKINS: O course.

THE COURT: You woul d appeal. Wuld we have a
specter of the Cty saying, well, too bad, trial
j udge, we're not going to appeal and we're not
going to follow the declaration, as far as we're
concerned it's still passed? The Cty wouldn't do
t hat .

MR, ELKINS: O course not.

THE COURT: So why would there need to be any
injunctive relief? Wat would the Court have to
do, tell you it's now invalidated, you have to
follow the Court's ruling?

MR, ELKINS: Well, | think that's what the
plaintiffs are seeking to do is to both get their
declaration and then -- and now they're telling us,
they' re asking for the injunction to enforce their
decl arati on.

THE COURT: What would the Court do with
respect to that? Now, maybe there's other aspects,
t hough.

MR, BERGER If it please the Court, | nean,

' mreadi ng from our pleading and naybe we're
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reading different pleadings. Gven the board of
trustee's belief that the ordi nance was enacted in
violation of the |aw, the board of trustees wl|
suffer irreparable harmif that belief proves to be
wel | -founded in which case the board of trustees
wi Il have a clear legal right to the relief being
requested for the reasons further explained in the
anmended conplaint. This is typical and not
unusual. W are saying we are in doubt and if we
are right we wll suffer irreparable harm W need
to not be ordered to -- we need an order to prevent
us fromfollow ng the unlawful statute
Decl aration and injunctive relief is the way the
final judgnment woul d be constructed at that point
intime, a permanent -- a declaration that the
ordinance is invalid and an injunction against the
Cty enforcing that ordi nance. They would then
appeal .

MR ELKINS: Wth all due respect, your
Honor - -

THE COURT: Let himfinish.

MR, ELKINS: | wasn't trying to interrupt.

MR BERGER | was interrupted tw ce.

THE COURT: Go ahead, M. Berger.

MR. BERGER Al right. So all of this is
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here that if we are right we wll suffer
i rreparable harmand then we go on to say that
because of these conplex statutes and conpl ex
ordi nances, the board of trustees has no adequate
remedy at |aw. These statutes and ordi nances need
to be interpreted through declaration, and that's
what a dec action is about in these instances and
they haven't chall enged that. So what happens if
we win? There's a judgnent invalidating the
el ection and there's an injunction against that
ordi nance, which is on the Gty of Hollywood's
books being enforced, that's the renedy that
happens. |If there's just nerely a declaration that
the ordinance is invalid and they then go and
enforce the ordi nance, we have to cone back to you.
THE COURT: How do you know as you sit here
now that if a court of conpetent jurisdiction
decl ares the ordinance to be invalid, it didn't
neet the requirenents of the law for a proper
bal | ot for our voters, what facts do you -- don't
you have to marshal sone facts that they're going
to ignore the Court's declaration and enforce the
anended ordi nance al |l egedly passed by the citizens
of Hol | ywood?
MR BERGER  Well, they've already ignored the
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law in electioneering for this and ignored their
own ordi nance with respect to what could be put on
the ball ot.

THE COURT: That's not the issue. Isn't the
I ssue, Judge, we need a safeguard here. |[If you
declare that it was an invalid election, we need
the Court to also declare -- to enjoin the City
fromattenpting to enforce the anended ordi nance
which is invalid as a matter of law. They're going
to go forward. They're going to ignore the Court's
order and we need you under the powers of contenpt
to order themnot to enforce an invalid ordinance.

MR BERGER | think everything the Court is
saying is a hundred percent correct; however, at
the pleading stage this is an appropriate renedy to
ask for in connection with the decl arati on.

THE COURT: Don't you have to allege sone
facts, first of all, that you think that they would
ignore the Court's declaration, wouldn't you have
to all ege sonet hi ng?

MR BERGER | nean, | don't think so, Judge,
and here's the reason why. | think that when a
court issues the declaration saying the lawis
invalid, the ordinance is invalid, the contract is

invalid, that is an equitable renedy, that that is
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an equitable declaration, and the equitable relief
that the court issues with it is sone | anguage t hat
tells third parties that this is no |longer the case
in addition to whatever, so that soneone can cone
into court and say in the judgnent that there is a
remedy for not follow ng the declaration of the
court, and the renedy -- the traditional renedy is
I njunction, that when the court declares sonething
to be invalid, the traditional renedy is, and you
are enjoined from enforcing.

THE COURT: | see your point, you're saying,
not only do we declare it but you are prohibited
fromenforcing this defective ordi nance.

MR. BERGER  Correct, and ny col |l eagues have
said they have no problemw th having pled the
decl arati on.

THE COURT: Now, let ne ask you this then
because tenporary or pernmanent injunction requires
t he four prongs.

MR. BERGER  Yes.

THE COURT: |s there a need for the Court --
what woul d be the irreparabl e harm because
according to the Gty if they were a rogue -- when
| say "a rogue," you get an adverse court decision

and you say, that's fine, what is the judge going
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to take a rifle and put it to our heads? W're
going to go forward anyway with the fundi ng that we
think the citizens have approved, a reduced fundi ng
for the pension plans or whatever; don't they have
an adequate renedy at | aw? Because the adequate
remedy is they could be sued because they have
breached their fiduciary obligation for the system
Can't you put a noney value on this?

MR. BERGER  No, your Honor. The reason why
we can't put a noney value on this -- and that is
sonething that will be further developed -- is |I've
sat on public boards, and many ot hers here probably
have as well, and when you don't know which lawto
follow, you go to court and you say, please tell us
which law to follow. You don't want to subject
yourself as a public board nenber to not
adm ni steri ng whatever program |aw or whatever
when you are in doubt as to which one law to
adm ni ster.

THE COURT: |Is your point this: |If they defy
the court and there's inadequate funding, it's
i rreparabl e harm because once it's -- the damage
can't be calculated with any specificity; it would
be irreparabl e because -- because of the inadequate

fundi ng the harm cannot be reduced to a noney
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judgnent; is that the point you're trying to raise?

MR. BERGER  There are several points, that's
one of the points.

THE COURT: But that wasn't alleged in the
conplaint, was it?

MR. THOWSON: Yes, it was.

THE COURT:. It was?

MR. BERGER  Yes, it was, your Honor, in
par agraphs 3 through 13.

THE COURT: That if it went forward anyway
after the Court declared the ordi nance to be
invalid, that by the tinme the Court addressed that
issue and if they inadequately fund -- well, it
historically was at a certain |evel, that you would
not be able to calculate in nonetary terns the
damage?

MR. BERGER Well, we would not be able to --
it would create an accounting ness, and accounti ng
Is an equitable situation, and it would create an
accounting ness as to whether or not we gave his
benefits the right, his benefits the right, his
benefits the right way, how to restructure all of
that, and we are conpletely on the equity side of
all of this and that's why we ask for declaratory

relief and that's why the enforcenent of the
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declaratory relief is injunctive and that's why ny
col | eagues - -

THE COURT: Did you allege facts in support of
the four prongs?

MR. BERGER W --

MR, THOWPSON:  Yes.

THE COURT: \What facts did you all ege?

MR. BERGER Wait. The only -- yes. If you
| ook at 3 through 13 -- and I'll wal k you through
them-- the only thing that we did not -- we said
that if our belief proves well-founded as to the
reason we are asking for a declaration, that is the
only thing that on the likelihood of success,
that's what we said there. As to the irreparable
harm as to no adequate renedy at law and as to
serving the public interest, | can wal k the Court
t hrough i n paragraphs 3 through 13 and el sewhere
where we said it obviously serves the public
interest, we are adm nistering a public pension
fund and we wish to do it the right way. 1In terns
of irreparable harm we nentioned sone of the
things that you just said about we need to get the
benefits to the right people the right way and
t hose people need to be relying on getting their

benefits for their retirenent the right way.
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In terns of |ikelihood of success, we've
tal ked about that, and I think -- did I |eave one
out ?

THE COURT: Public interest.

MR. BERGER  Public interest. W're the
public body that is supposed to adm nister this.

We need to know how to do it the right way and
we've alleged that. And they haven't chall enged
our request for declaration. W've alleged all of
t hese other things and we can all ege these ot her
things to the extent there is a technical problem
Wi th respect to political advertisenent as opposed
to whatever other word we used in the conplaint.
These el enents are here. This is a classic request
for declaratory relief. W have a potenti al
invalid election, which if the election is valid it
requires us to do one thing; if the election and
referendumare invalid, we are required to do
another thing. That is a classic request for a
decl aration, classic request.

THE COURT: We're not on the declaration now.
W're on if your need for a prohibition, if the
Court declares the election to be invalid --

MR. BERGER  The judgnent in our view --

THE COURT: ~-- that there would be irreparable
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harmif the Court doesn't enter at |east a
tenporary injunction barring themfrom enforcing
t he ordi nance.

MR. BERGER  Qur concern is sinple. The final
judgnment in this case would need to be
sel f-executing and the renedy for the declaration
IS injunction, so we don't have to start anot her
| awsuit. W shouldn't have to start another
| awsuit. W should have a finality of the judgnent
and at the end of the day, if we prove the need for
this relief at that tine, if they -- if the Cty of
Hol | ywood cones in and says, we will self enjoin
ourselves and we'll wite this into the final
j udgnment and we will not enforce this until the
appeal is through, right, okay, naybe at that point
we can say, okay, we'll wite it that way and we
respect the governnent and all that is done, but
until that is done we need a sel f-executing

j udgnent, sonething where our relief has a renedy.

THE COURT: 1've got a little bit nore
argunment on this.

MR. ELKINS: Very brief, your Honor. | think
t he questions you asked sort of illustrate our

point. They haven't pled specific facts to

establish irreparable harm W will be irreparably
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har med because, here is why a noney judgnent woul d
not suffice, here is why we cannot obtain a noney
judgnment. \What they said was is we're not seeking
one, so that's not the sane thing.

Second, plaintiffs will have you believe that
an action for declaratory judgnment in and of itself
sort of subsunmes into it an action for injunction
and that's not the case. An action for declaratory
judgnent is a party saying, we're not sure about
our rights. W think our rights are this. They
say our rights are that. Court, you tell us what
our rights are, and they haven't pled that. That
does not, though, automatically entitle themto an
I njunction. They need to plead facts to establish
all four elenments of injunction.

And finally, your Honor, as we alleged in our
papers, at least as to the individual plaintiffs,
those individual plaintiffs do, in fact, have an
ability to get a noney judgnent and, regardless,
they woul d need to plead why noney damages woul d
not be available in this instance, that's what
we're saying, is plead the ultimate facts to
establish the four elenents. And there's no
pl eadi ng here that says, if we get a declaratory --

if you agree with our declaratory judgnment
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position, you then will need to give us an
i njunction to enforce that.

MR. BERGER That's actually what --

THE COURT: Is this your point: |f the Court
ended up declaring that the election was invalid,
the ball ot | anguage is confusing, or whatever
grounds, and if -- | nmean, this is amazing -- that
the Gty would say, we're going to defy the Court,
we're going to fund it the way the peopl e voted,
now, would they need to file another |awsuit and
ask for a tenporary and pernmanent injunction?
Judge, in lawsuit nunber one you declared the
ordi nance invalid. By their actions they have
I ndi cated they are going to underfund it anyway in
accordance with the ballot election. W have to
file -- do they have to file another whole new
| awsuit requesting injunctive relief where they
could allege, the City has made it clear, here are
the specific facts, it will be irreparable harm
and at that point maybe it would be needed for
injunctive relief. Does the Gty -- is there any
present facts that the Gty woul d sonehow defy a
court order?

MR, ELKINS: The Cty would not defy a court

order.
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THE COURT: Anything is possible. | nean,
what you do is you imedi ately say, let's get our
appellate awers. W just had a trial judge
I nvalidate a ballot, a whole election on an
I nportant ordinance. W need the Fourth District
to reviewthis.

MR. ELKINS: The Gty would never not follow
the law, and your Honor is correct, there are no
facts pled to denonstrate that the Gty would and
the Gty would not do that, but there's no facts in
their conplaint to suggest otherw se either.

MR. BERGER Al right. Here's -- you know,
your Honor, first of all, paragraph 9 says exactly
what ny opponent says | didn't say, that if our
belief proves to be well-founded we need an
Injunction. It's done as in paragraph 8 says -- in
paragraph 8 to protect the board and so that the
board understands that the City will not be forcing
it to do sonething el se.

Now, let's take the facts in the hypotheti cal
that you and ny col |l eague have been di scussi ng.

You issue a declaratory relief judgnent --
THE COURT: | declare the ordinance invalid.
MR. BERGER W go on appeal, there is no

I njunction, there's nothing that stops the Gty on

/_é ESQUIRE 800.211.DEPO (3376)

EsquireSolutions.com



http://www.esquiresolutions.com

© 00 N o o A W DN PP

N DD D N NDMNDN P P P PP PP PR R
ag b W N BB O © 0 N OO O W N B O

HEARING September 10, 2012

HUDDLESTON VS. HOLLYWOOD 74

appeal. Unless | go to the Fourth DCA, there's
nothing that stops the Gty fromenforcing the
prior ordinance.

THE COURT: Have you ever seen any
municipality in a case of a court declaring that an
election is invalid fromgoing forward anyway; has
t hat ever happened?

MR, BERGER  Yes.

THE COURT: It has?

MR. BERCGER  Yes, presidents of the United
States, your Honor, have done it and certainly
ot her political officials have done it, have
refused to enforce court orders. Abraham Lincoln
in the Gvil War said the Suprene Court made this
decision, now let's see themenforce it.

And the answer to that is a sinple yes. So ny
response is for declaration, injunctive relief is
the self-executing renmedy, so | don't have to start
a new |lawsuit. | can cone back to you and say,
Judge, they are not follow ng your declaration.
And, yes, political figures have done this
t hroughout our history and that's why courts al so
put in declarations injunctive relief.

THE COURT: 1'Ill give you the last word and

then we've got to adjourn. 1|'ve got people in the
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courtroom

MR ELKINS: Qur last point is sinply all of
what M. Berger says nmay very well be true, that's
fine. They need to plead it. They did not plead
it wwth sufficient facts. That's our only point.

THE COURT: Al right. Thank you, folks.
We've got to reconvene agai n because -- did we
cover all of Count 1 now?

MR MLLER | think we covered it.

MR. ELKINS: W covered all of injunction for
sure.

THE COURT: We still have to cover, what,
Counts 2 --

MR MLLER 2 and 3 and then one of the
conpl ai nts has an additional count.

THE COURT: So we have Count 2, Court 3 and
Count 4.

MR. BERGER  Unfortunately, we -- yes, 3 is
different in both counts, but 2 and 4 are the sane
as 2 and 3 in the one.

MR MLLER W can straighten all that out.

MR. BERGER Right, we can.

THE COURT: All right. How nuch nore tine do
you t hink we need?

MR M LLER  Anot her hour, another hour and a
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hal f .

MR. BERGER  Another hour and a half to be
saf e.

MR MLLER | will tell you that Count 1 is
t he nost conpli cat ed.

MR BERCGCER It is.

MR MLLER But the |law of the other two is
nor e obscure.

MR. BERGER |'magreeing with you so |I'm
saying --

THE COURT: (Cbscure?

MR MLLER It's sonmewhat nore obscure
because you're going to get into the details of
| abor | aw and you're going to get into the details

of pension | aw.

MR BERGER | agree with ny col |l eague, and
that's why |I'msaying an hour and a half to be
safe. | don't think we need two.

MR MLLER An hour and a half will be good.

THE COURT: I'll see what | can do. 1'Il see
what we can do here. | need you to give ny

judicial assistant Eva sone tines that both sides
are avail abl e.
MR, BERGER We'Ill do it right now, Judge.
THE COURT: Al right. Thank you.
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MR. BERGER May we be excused, your Honor?

THE COURT: Yes.

MR. BERGER  Thank you, your Honor.

MR ELKINS: Thank you, your Honor.

MR. BERGER Do you want us to take anything
back, Judge? W' re happy to relieve you of
what ever you want to be relieved of.

THE COURT: |1'mgoing to need all of this.
Was this part of the conplaint?

MR. BERGER  Yes.

THE COURT: |t was?

MR. BERGER  Yes.

THE COURT: Interesting. WIlIl, you can keep
t his.

(Ther eupon, the proceedi ngs were adjourned at
12:48 p.m)
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CERTI FI CATE

I, Nancy B. King, Registered Professional
Reporter, State of Florida at Large, certify that | was
aut hori zed to and did stenographically report the
f or egoi ng proceedi ngs, pages 1 to and including 77,
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